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CPI Nl ON AND ORDER

Appel l ant challenges a July 11, 1985 decision of the Vice
Commandant (Appeal No. 2396) affirmng a suspension of his nerchant
mariner's license (No. 007651) for three nonths on twel ve nonths
probation that was ordered by Coast Guard Adm nistrative Law Judge
Rosemary A. Denson on Cctober 5, 1984 following an evidentiary
hearing hel d on Decenber 15, 1983.! The | aw judge had sustained a
charge of negligence on a specification alleging that the
appellant, while serving as pilot aboard the MV ANANGEL SPIRI T
during an approach to MacArthur Lock in St. Mary's River, failed to
mai ntain control of his vessel with the result that it collided
with the MV I NDI ANA HARBOR. 2 On appeal to the Board, appell ant
contends for a variety of reasons that the evidence of record does
not support the charge of negligence.® For the reasons that follow
we agree and will reverse the probationary suspension.

The parties agree that the <collision occurred because
appel l ant's vessel sheered to port into the INDIANA at a tinme when
appel l ant was attenpting, with the assistance of a tug, to position
the SPIRI T along the lock wall on the south side of the South Canal

1Copi es of the decisions of the Vice Conmandant (acting by
del egation) and the | aw judge are attached.

2The ANANGEL SPIRIT (hereafter the "SPIRIT") is a 539 feet
| ong oceangoi ng vessel. The | NDI ANA HARBOR (herei nafter the
"I NDI ANA") is a 1000 foot long, 105 foot w de vessel designed for
service on the Geat Lakes.

3The Coast CGuard has filed a reply brief opposing the
appeal .



for an approach to the MacArthur Lock while the | ND ANA having
just departed the adjacent Poe Lock, was proceeding up the north
side of the canal. The sheer appears to have devel oped as a result
of currents toward the | ock gates acting on the SPIRIT's bow as it
neared the lock wall that were caused by the nore or |ess
simul taneous filling of the MacArthur Lock and the novenent of
wat er al ongside the INDIANA as it accelerated out of the Poe Lock.*
It also appears that the effect of bank suction on the SPIRIT s
stern hel ped render ineffectual appellant's efforts to check the
sheer by backing the vessel. The |aw judge found that appellant,
after the sheer began, "did everything that a prudent pilot would
have done" (Decision and Order at 12). She neverthel ess found him
guilty of negligence on the ground that he should have been aware
of the alleged conditions in the approach to the |ock and acted
accordingly to avoid the effects of these conditions" (id. at 11).°

On appeal to the Vice Commandant, the appellant argued in
effect that the |law judge's negligence finding, apart from being
unsupported by any substantial, reliable or probative evidence in
the record, was inconsistent wwth the basis of liability set forth
in the specification; nanely, that he had negligently "failed to
mai ntain control of" his vessel. The Vice Commandant, w thout
reviewing the record to determ ne whether there was an adequate
evidentiary basis for sustaining the charge under t he
specification, treated appellant's argunent as an attack on the
sufficiency of the specification itself, an attack in which the
Vice Commandant found nerit because the specification neither
al l eged "particular facts amounting to negligence, or sufficient
facts to raise a legal presunption which [would] substitute for
particular facts" (Decision at 6). I nstead of dismssing the
charge on the basis of the concededly deficient specification,
however, the Vice Commandant concl uded that the appellant suffered
no prejudice based on surprise because, in the Vice Conmandant's
view, "[i1]t was clear throughout the hearing that the central issue
was Appellant's responsibility for the MV ANANGEL SPIRI T' S sheet
into the path of the MV |IND ANA HARBOR' and that issue, anong

others, he asserted, had been "fully litigated" on the record. 1d.
at 7.

‘Al t hough appel l ant had requested that the filling of the
| ock be stopped until after the SPIRIT was properly positioned or
secured on the wall, it takes several mnutes for the | ock val ves

to close conpletely.

The conditions referred to by the |aw judge are "the water
action created by the approaching Indiana in this narrow channel,
bank suction, and the draw fromthe lock itself as it was
filling". Decision and Order at 9.
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Havi ng thus rejected appellant's argunment that the | aw judge's
negligence finding could not be sustained absent evidence
establishing the allegation in the specification, the Vice
Commandant proceeded to rule that no evidence of negligence was
necessary in any event because the fact that appellant's vesse
sheered into the path of another vessel raised a presunption that
he had been negligent. To rebut this presunption, according to the
Vi ce Conmandant, the appellant had to show that there were no
addi tional precautions which he could have taken which woul d have
prevented the sheer from occurring. Since the appellant in the
Vi ce Commandant's view had nade no such showi ng, the charge was
uphel d. We cannot endorse the Vice Commandant's reliance on an
evidentiary presunption to sustain on appeal a charge of negligence
that the evidence presented at the hearing did not establish.

Under the specification served on the appellant, the Coast
Guard had the burden of proving that the collision with the | ND ANA
was the result of a negligent failure to maintain control of the
SPIRIT. To neet that burden, the Coast Guard was required to
establish, pursuant to the regulatory definition of negligence,
t hat appellant had either coonmtted "an act which a reasonabl e and
prudent person of the same station, under the sanme circunstances,
woul d not conmt" or that he had failed "to performan act which a
reasonabl e and prudent person of the sanme station, under the sane
circunstances, would not fail to perform" 46 CFR 5.29. No effort
was nmade at the hearing, however, to adduce proof of such an act or
failure to act. Rat her, the Coast Cuard's evidence proved only
that appellant's vessel had sheered into the [INDANA a
circunstance that appellant did not dispute and one that neither
est abl i shed negligence under the regulation nor denonstrated that
appellant's failure to mintain control of the vessel was
bl ameworthy as alleged in the single specification underlying the
char ge.

To avoid the evidentiary shortcomngs in the Coast CGuard's
presentation, the Vice Commandant asserts that the sheer into
anot her vessel itself created a presunption of negligence that it
was appellant's obligation to rebut. W have no occasion to rule
on the wvalidity of such a presunption in the context of a
suspensi on-revocation proceeding, for we have no difficulty
concluding that the reliance on such a presunption in the
circunstances of this case was reversible error because it not only
changed the basis of the charge of negligence against the
appel l ant, but al so because the presunption changed the appellant's
evidentiary burden w thout affording himan opportunity to neet it.
In other words, while the original specification obligated the
Coast Quard to prove negligence under the standard set forth in the
regul ation, an obligation it failed to satisfy, reliance on the
presumption obligated the appellant to disprove negligence, an
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obl i gation he obviously could not satisfy after the hearing had
concluded. W think the Vice Commandant's determ nation to uphold
t he conviction of negligence on a ground neither pleaded nor tried
nmust be rejected and the case evaluated in |light of the manner in
which the issues were actually litigated, namely, w thout reliance
on any presunption concerning negligence.?®

As noted, supra, the | aw judge found the appell ant negligent
essentially because he had not anticipated the risk of a sheer and
taken actions to avoid that possibility. Assuming that the
specification fairly can be read to have faulted the appellant for
sonme error of judgenent or navigation conmtted before the sheer
began, it was incunbent on the Coast Guard to present evidence as
to what it believed that alleged error mght have been. Since none
was presented, there is no basis in the record for the | aw judge's
conclusion that (Decision and Order at 11) "[a]ll of the events
preceding the collision could have and should have been foreseen
and conpensated for" by appellant and that he had not encountered
any "conditions that were beyond his expectation or control." The
| aw judge's theories and opinions as to what m ght have happened
and how it m ght have been avoided are no substitute for, and do
not constitute, and absent a substantial, probative, and reliable
showi ng that appellant did sonmething he should not have done or
failed to do sonething he should have, he cannot be sanctioned for
negl i gence.

ACCORDI NAY, IT IS ORDERED THAT:
1. The appellant's appeal is granted, and

2. The order suspending appellant's marine license is
reversed

BURNETT, Chairman, GOLDVAN, Vice Chairman and LAUBER, Menber of the
Board, concurred in the above opinion and order.

®Nei t her the Coast Guard Investigating Oficer who tried the
case nor the | aw judge appears to have been aware at the tinme of
the hearing of any presunption related to the fact of a sheer of
one vessel into the path of another.
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